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1. Tinh mdr cfla C6ng udc New York 
Cdng udc New York {Cdng udc), vin 

dugc xem li dilu udc qudc tl (DLTQT) cd 
lAieu fliinh viln fliain gia nhit, cung nhu cd 
tim bao phfl rpng nhit frong linh vyc frpng 
til thuong mgi tiuic tl (TMQT)', tfult Ijp 
mft -muc sin" toi fliilu mang tinh nln ting 
mi mpi quoc gia tfiinh vifin diu phii toan 
thu khi da tfiam gia ky kit hojc phfi chuin. 
Imh tfiSn xuyfin suot cfla Cdng udc li flng 
hf tipng tii (pro-arbibation)^ ding tiidi 
khuyin kWch cic nudc tiiinh vifin tgo diiu 
kifn tiiujn lpi, tiidng tfioing dl vifc cdng 
nhjn vi cho tfii hinh phin quylt cfla TTNN 
t^ nudc tiiinh vifin dd dupc dl ding, nhanh 
chdng. Difiu III Cdng udc nhan mgnh: "Cic 
qudc gia tiiinh vifin se cdng nhjn cic phin 
quyfit ttvng tii (nudc ngoii) li cd Wfu lyc 

rtog bupc vi cho flu hinh cic phin quylt 
niy theo nhiing nguyfin tic to tyng cfla noi 
mi phin quyet dupc xem, xfit cdng nhjn vi 
cho flu hanh, flieo cic dilu kifn nim frong 
nhung dieu khoin tiep tiieo cfla Cdng udc 
New Yoric. Phip lujt qudc gia khdng dupc 
ip djt nhimg dieu kifn phfle tgp ban, hojc 
pW/cW pW hen quan din vifc cdng nhjn vi 
chp tiu hanh phin quylt cfla TTNN ehju sy 
dieu chmh cfla Cdng udc New York cao hon 
vipc cong nhjn vi cho tiu hinh phin quyit 
cua ttpng tii ttong nudc". 

Nhu vjy, Cdng udc nhudng lai vifc quy 
dmh cy till guy frtah, phuong cich cho phip 
lugt cua quoc gia noi xem xfit cdng nhjn vi 
cho till hanh. Tuy nhifin, cic dilu kifn co 
bin, toi tfiifiu mi Cdng udc da lift kfi thi 
phap lugt qudc gia khdng dupc xira phgm 
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Tren thyc tfi, cd thfi xiy ra mdt sd trudng 
hpp nhu sau: (1) cic dieu kifn dfi cdng nhjn 
va cho tW hanh phin quyit cfla TTNN cao 
htm phin quyit trpng tii trong nuik, (2) cic 
difiu kifn df cdng nMn vi cho tW hinh phin 
quyfit cfla TTNN thip hon hoac bing phin 
quyfit cfla frpng tii trongnudc. Ddi viJi 
trudng hpp thu hai, van dfi da dupc minh 
bgch vi hoan toin phii hpp ydi Cdng udc. 
Tuy nWen, trudng hpp thfl nhit lgi mang din 
hf qua phip ly phfle tap hem, vi da vi phgm 
Difiu in cua, Cdng udc. Trong trudng hpp 
niy, lujt qudc gia se khdng dupc ip dyng 
khi toa in tien hinh cdng nhjn vi cho thi 
hinh phin quyit cfla TTNN, tiiay vio dd, 
Cdng udc se dupc ip dypg'. Diy li "nguyfin 
tic khdng phin bift dii xfl" (principle of 
non-discrimination) cua Cdng udc. Bfin 
cgnh "nguyfin tic khdng phin bift dii xfl" 
giua phin quyfit cfla trpng tii frong nudc vi 
phin quyet cua TTNN, raft nguyfin tic nua 
cung dupc Cdng udc thilt Ijp, dya frfin nln 
ting cfla Difiu III, li nhiimg vin di nao lifin 
quan denvife cdng nhjn vi cho tiii hinh 
phin quyfit cua TTNN, niu khdng dupc dy 
lifu bdi Cdng udc thi phip luit quoc gia 
thinh vifin cd toin quyen hgn djnh, day gpi 
la "nguyfin tic quyin bift dai" (prmciple of 
favourable right). 

2. Thdi hifu ylu ciu cong nhjn vi cho thi 
hinh phin quylt cua trpng tii nudc ngoii 

Cdng vtdc dk ngd vi vin di tfidi Wfu mi 
bfin^fiu cau cd the vjn dyng di tfiyc hifn 
quyen yeu cau cdng nhjn vi cho thi hinh 
phin quyfit cfla TTNN. Vin di niy dupc 
Cdng udc chuyen lgi cho phip lujt quic gia 

hiy nghi hogch dinh. Khi khio sit phip lugt 
cic nudc ve thai Wfu ndi chung, cung nhu 
thdi Wfu yfiu ciu cdng nhjnvi cho tfii hinh 
phin quyet cfla TTNN, nWlu tic gii nhjn 
dinh'", thai Wfu ehju sy diiu chinh cfla lujt 
npi dung theo phip lujt cic nudc tfiufc 
truyin tfiing dan lujt (civil law 
legislations)" Ngupc lgi, cic nudc theo 
timyln thing thdng lujt (common law 
legislations) xem tiidi Wfu li rapt bp phjn 
cau thinh nfin lujt hinh thuc'^. 

Bp lujt TTDS nain 2004 khdng quy 
djnh cy tfifi tfidi hifu di mpt bfn cd tfii yfiu 
cau tda in cdng nhjn vi cho tiii hinh phin 
quyet cfla TTNN li bao l iu ' \ ban nua, Bf 
lujt TTDS nam 2004 quan nifm vifc ylu 
cau cdng nhjn va cho tiii hinh phin quylt 
cfla TTNN li vifc din sy. Cin cu vio dilm 
b khoin 3 Diiu 159 tiii frong frudng hpp 
phip lujt khdng quy dinh rd vi tiidi hifu, 
thdi hifu ip dyng cho cic yfiu ciu vl vifc 
dan sy se li 01 nim. Theo chflng tdi, tfidi 
hifu 0̂1 nam dinh cho bfin dupc thi hinh dl 
yfiu cau cdng nhjn vi cho tiii hinh phin 
quyet cfla TTNN li tiiupc difn ngin nhit, 
eW dii hom phip lujt cua Trung Quic tiudc 
day'". Bfin cgnh dd, quy djnh cfla Bp lugt 
TTDS nim 2004 giong vdi cic nudc khic 
khi khdng quy djnh mft thdi hifu rifing bift 
cho vifc yfiu cau cdng nhjn vi cho tfii hinh 
phin quyet cfla TTNN. Thi nhung, cW cho 
ben yen cau 01 nim dl tfiyc hifn quyln ylu 
cau cdng nhjn cfla minh li qui ngin, dilu 
niy dan den vifc frfn tiiuc tl, cd bfin dfl di 
dip ung day dfl cic yfiu cau cfla phip lujt vi 
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eua ci tda in vi cac tiiu toe phuc vu cho vifc 
c^gnhan va cho tiii h ^ phin quyit cua 
1 INN, nhung van bi tda in to chdi cdng 
nhgn vi cho tiu hinh vi ly do hit tiidi Wfu" 
Bp lujt TTDS nim 2015 da nang muc tiidi 
Wfu niy lfin tfianh 3 nam (Diiu 451). Diiu 
niy cd y nghia ldn dii vdi bfin yfiu ciu cdng 
nhjn va cho tiii hinh phin quyfit cfla TTNN 
tgi Vift Nam vi hp se cd tfifim tfidi gian dk 
ngWra cflu, cic tinh hudng, chuin bi cic tii 
hpu can tiiifit, cflng nhu xem xet lua chpn toa 

in nao mmh cd tfie cay nhd dl tfli hinh phin 
quyet cfla frpng tii frfin tfiyc ti. 
3. Vifc gui tii Ufu cua ben yeu eku 

Cong udc khdng quy dinh bfin yfiu ciu 
phil tten hinh gfli tii Ufu cho ca quan nio 
vdl cic budc cy tfie ra sao, bdi le tai Dilii 
IU Cong udc da nfiu rd quy frinh cdng nhan 
vi cho tfu hinh hpin toin ehju sy dieu chinh 
Jiia phip lujt quoc gia. Tgi hiu hit cic qudc 
gia li tfiinh vifin cfla Cdng udc, bfin yfiu cau 
crag nhjn vi cho tfu hinh phan quylt cfla 
piNN cd quyen nfp don frye tiip cho tda 
in mi mtah tfiyc hifn yfiu ciu". Tuy nWfin 
theo quy dmh cfla phip lujt Vift Nam, tgi 
khoin 1 Dieu 364 Bp lujt TTDS nim 2004 
till ben^yfiu cau phii gfli don cho Bp Tu 
phip, roi sau dd, frong tiidi hgn 7 ngiy, Bp 
Tu phip^se chuyfin cic giiy td niy cho tda 
in cd tfiam quyen. Tda in cd tfiim quyin 
sau ldn nhjn dupc hi sa do Bp Tu phip 
chuyen den, frong tfidi hgn 03 ngiy se ra 
quyet dinh tiiy ly vy vifc. Nhu vjy, to khi 
ben yeu cau gfli don vi cic tii lifu kfim tfieo 
cho Bp Tu phip, din khi Tda in ra quylt 
djnh thy ly, se mat tiifim 10 ngiy Khoing 
flidi gian fliyc tl se kfio dii hon khi nWeu 
neu rm vio cic ngiy ngW ll, tit, cuii toin, 
chua ke li khi ning cic vin fliu gui din Bf 
Tu p h ^ vi to Bp Tu phip gfli di cd till bi 
Uiit lgc. Tat ci cic yfiu t i niy din dfin vifc 

THUt nJN PHAP LUAT 

quyfin vi lpi ich hpp phip cfla ben yfiu ciu 
se khdng dupc bio dim. 

Thay vi bfin yfiu ciu cW cd mdt quyln 
la gfli don yfiu ciu vi cic tai lifu kfim tfieo 
eho Bd Tu phip, flii flieo khoin 1 Dilu 451 
Bp lujt TTDS nam 2015, ben yfiu ciu cd hai 
quyen, hojc li gui cho Bp Tu phip", hojc 
la gfli tryc tifip cho tda in ma mmh c jy nhd 
xem xet yfiu cau cdng nhjn vi cho tiii hinh. 
Quy dinh mdi niy ro rang da phit huy rit tot 
tmh tiian cfla Cdng udc li pro-arbifration 
(ung hd frpng tai), giflp cho bfin yfiu ciu tiiyc 
Wen dupc quyfin cfla minh dfi ban, han chi 
dupe tiidi gian phii gui dom qua Bp Tu 
phap. Hon nua, quy dinh niy cung phu hpp 
vol Difiu v n Cdng udc kW khdng khudc to 
c ^ quy djnh khic vdi Cdng udc nim frong 
DLTQT ma cic nudc tiiinh vifin fliam gia. 
4. Cic ti i lifu cin gui khi ylu ciu cdng 
nhan v i cho thi hinh 
^ Theo Dilu FV cfla Cdng udc, bfin yfiu 

cau muon tda in rapt nudc cdng nhjn vi cho 
flu hinh phin quyfit cfla TTNN flii phii nop 
(lan yeu cau, kfim flieo dd li bin gdc cd xie 
thyc hpp If hojc bin sao cd chung tiiyc hpp 
lp'» cua phin quyet frpng tii vi bin gic tiida 
thugn frpng tii hojc bin sao cd chflng tiiyc 
hpp^lf cua tiida thujn frpng tii. Nlu phin 
quyet frpng tii dupc toyfin bing ngdn ngir 
khong phii la ngdn ngir chinh tiiflc cfla nudc 
noi cd tda in xem xfit vifc cdng nhjn vi cho 
thi hanh till tda in cd tiifi yfiu ciu bfin yfiu 
cau phii npp tiifim bin djch hpp If dupc xie 
nhgn bdi rapt didng djch vifin chinh tiiuc hay 
da toyfin thf hojc bdi rapt ca quan neoai 
giao hojc lanh sy. 

Theo quy dinh tgi Diiu 365 Bp lujt 
TTDS nara 2004 flii bfin yfiu ciu phii gfli 
kem flieo, don yfiu ciu bin sao hpp phip 
phan quyfit cfla TTNN vi bin sao hpp phip 
flioi fliujn ttvng tai. Ngoii ra, cic g i ^ td 
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tii lifu gfli kfim theo dan yeu ciu bing tiing 
nudc ngoii tW phai dupc gui kem theo bin 
dich ra tifing Vift, dupc (»ng chimg, chung 
thyc hop phip. So sinh quy djnh cua Diiu 
rv Cdng udc vi Dilu 365 Bd lujt TTDS 
nim 2004, chflng tdi cd rapt so nhjn xfit nhu 
sau: (1) nfiu nhu Dilu IV cho phep cic bfin 
cd nWfiu sy lya chpn ban kW nop cic tai lifu 
lifin quan dfin yfiu cau cdng nhjn vi cho thi 
hinh phin quyit cfla TTNN ciing vdi don 
yfiu cau, bao gora bin gic cd xie thyc hpp 
If hojc bin sao cd chirng thyc hpp If cfla 
phin quyet trpng tii vi bin gdc hojc bin sao 
cd chflng thyc hpp If cfla thda thuan frpng 
tai, till Bp lujt TTDS nam 2004 chi chip 
nhin vifc npp bin sao hpp phip phin quyfit 
cfla TTNN va bin sao hpp phip thoi tiiujn 
frpng tii cfla bfin yfiu ciu. Cd thi ndi ring, 
quy djnh cfla Bp lujt TTDS nim 2004 da 
hgn che idn den khi ning npp tai lifu cfla 
bfin yfiu ciu vl tiiyc tien frpng tii TMQT 
chiimg minh ring, nhilu khi vifc nfp bin 
goc phin quylt vi thda thujn frpng tii lgi 
thujn tifn hon cho bfin yeu ciu, do cic vin 
bin niy cd gii tri phip ly vung chic horn bin 
sao, bfin yfiu ciu cung khdng cin thdi gian 
de chd dpi quy frinh chiimg tfiyc phin quylt 
frpng tii. Sy khic bift giua Cdng udc vi Bp 
lujt TTDS 2004 ttong frudng hpp niy la rd 
ring, hon niia, can cfl vio thfl to Jp dyng 
phip lujt DLTQT phii dupc ip dyng frudc. 
Do vjy, khi tda in xem xfit cdng nhjn vi cho 
thi hinh phin quyit cfla TTNN, dfl bfin yfiu 
cau cd npp bin chinh cd xie tfiyc cua phin 
quyet frpng tii vi bin chmh flida fliujn frpng 
tii thi tda in cung khdng dupc tir chii. (2) 
Vifc dich bin chinh hojc sao phin quylt 
frpng tii vi flida tiiujn frpng tii ra tiing Vift 
li rapt quy djnh hpp ly, phfl hpp vdi Cdng 
uorc. Bdi vl, tifing Vift li ngdn ngu chinh 
tfiflc dupc cic tda in su dyng dk xfit xfl, ban 
nua tda in khic frpng tii d diim cic bfin 

dupe thda thujn ngdn ngu cho td tyng trpng 
tai nhung khdng dupc thda thujn ngon ngir 
sfl dyng cho quy trinh td tong tgi tda in. Vifc 
tda an Vift Nam sfl dyng tiing \^ft, trong 
tiardng hpp niy, li nguyen tic lex fori bit di 
bit djch cfla frpng tii TMQT" 

Bp lugt TTDS nam 2015 tgi Difiu 453 
da khic phyc trift d l sy khic bift giua Cdng 
udc va phip lujt qudc gia (dieo quy djnh cua 
Bp lujt TTDS nam 2004), kW quy djnh ring 
bfin dupc tiii hinh phai npp kfim tiieo don 
yeu ciu ban chinh hojc bin sao cd chflng 
tfiyc phan quyit cfla TTNN vi bin chinh 
hoac bin sao cd chflng thyc thda thujn ttpng 
tii giua cic bfn^". Quy dinh niy mft mjt tfil 
Wfn sy toan tfifl cfla phip lujt Vift Nam dii 
vdi Cdng udc, mgt khic tgo ra nhilu dilu 
kifn tiiujn lpi horn di bfin yfiu ciu cd till dip 
ung cic tieu chi cfla quy trinh cdng nhjn vi 
cho thi hinh. 
5. Sy tham gia cfla Vifn kilm sit 

Phip lujt cic nudc khdng quy djnh ve 
vifc tham gia cfla co quan cdng to vio quy 
tiinh cdng nhjn va cho thi hanh phin quyet 
cfla TTNN, ding thdi khi dpc cic quylt djnh 
cfla tda in nudc ngoii lifin quan din vifc 
cdng nhjn hojc khdng cdng nhjn phin quylt 
cfla TTNN, khdng bin in nio cd dl cjp dka 
sy tham gia cfla cic co quan cdng to. 

Tgi Vift Nam, do tinh djc tiifl cfla fliiit 
chfi VKS^' cung nhu md hinh t i tyng, co 
quan niy cd vai frd quan frpng frong vifc 
kiem fra, giim sit hogt dpng toan tfifl phip 
lujt cfla khdng chi cic duomg sy, nhung 
ngudi cd quyen vi ngWa vy lifin quan, mi 
cdn ci ca quan cd tfiam quyen cdng nhjn vi 
cho tfli hinh phin quylt cfla TTNN (tda in). 
VKS khdng tham gia vio vifc ra quylt dinh 
cd cdng nhjn phin quyit cfla TTNN hay 
khdng, vl cW cd tda in (tfidng qua vifc cU 
djnh Hpi ding xfit don yfiu ciu) cd tham 
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quyen niy, nhung VKS, tiidng qua vifc tiiuc 
hipn cac quyai vi chuc ning^ cfla minh se 
am huong khdng nhd den vifc cdng nhan vi 
eho tW hinh phin quyit cfla TTNN. Chfle 
ning cfla VKS tfil Wfn dmpt sd dilm nhu 
sau: (I^ ngWfin cflu cic h i so, giiy to lifin 
quan den yfiu cau cdng nhjn vi cho tfli hanh, 
bao gom phin quyfit frpng tii, thda tfiuan 
frpng tii v i cic giay to khic^; (2) tfiam gia 
pWen hpp giii quyfit don yeu ciu^; (3) phit 
bieu, y kien tai pWfin hpp^; (4) khing nghj 
quyfit djnh cfla toa in ve vifc dmh chi, tgm 
dinh cW vifc xfit don cung nhu vifc cdng 

1^^^ «s°i^ '^''^ ° ^ P ' ^ q ŷ̂ t <'i^ 
TTNN^; (5) d cic pWfin hpp phfle tiiim, 
glim doc fliam vi tii fliim lifin quan din vifc 
xem xet lai quyfit djnh cfla tda in vl vifc 
cOTg nhjn vi cho tfu hinh phan quyit cfla 

iTTNN, VKS cung cd cic quyln toong ty. 
F Do cd vai frd quan frpng nhu da phin 
tich, nen khoin 2 Dilu 369 Bp lujt TTDS 
nira 2004 da quy djnh sy tiiam gia cfla VKS 
frong phifin hpp giii quylt hanh chip li bit 
bufc, neu^VKS ving mjt titi Hpi ding xet 
dan yeu cau phii tgm hoan pWen hpp. Tuy 
vjy, tiieo quy djnh mdi cfla Bp lujt TTDS 
nim 2015 (khoin 2 Dilu 458) till nlu VKS 
ving mjt, Hpi ding xfit don vin tiln hinh 
pWen hpp. Hai quy dinh niy cd tinh chat ttai 
ngupc nhau hpin toin, dilu niy din din 
nhieu vin de cin bin lujn nhu sau: 

- V(5ri md Wnh vi nln phip chl djc tiifl 
nhu Vift Nam, sy tiiam gia cfla VKS vio 
quy frinh cdng nhjn vi cho tiii hinh phin 
quyet cfla TTNN li hoin toin phfl hpp. Dilu 
niy khong ttii Cdng udc vi, du phip lujt cic 
iiudc khdng quy dinh vifc ca quan cdng t i 
tham gia vio quy ttinh xfit yfiu ciu cdng 
nhgn vi cho tfu hinh cfla bfin dupc tfii hinh 
phin quyet cfla TTNN, Cdng udc da "ttao 
quyen" hoin toin cho phip lujt qudc gia 
ttong vifc hogch dinh auy ttinh cdng nhan 
vi cho tfli hinh niy (Dieu ID). 
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- Vl vifc bit budc VKS fliam gia pWfin 
hpp xem x a don yfiu ciu cdng nhin vi cho 
flu hinh phin quylt cfla TTNN, chflng tdi 
cho rang Cdng udc duoc xay dyng ttfin tinh 
tiian pro-arbifration, Vift Nam da gia nhjp 
Cdng udc hon 20 nim nay^', nfin khdng cd 
ly do gi Viet Nam khdng toan tiifl hojc lim 
frai lgi tinh fliin niy. Quy ttinh cdng nhgn vi 
cho till hinh phin quyit cua TTNN dupc 
fliiet kfi ttong Bp lujt TTDS li nhim flng hp 

quyfin y&i cau cdng nhjn vi cho flii hinh cfla 
ben fliang kifn, chfl khdng phii dk hgn chl 
quyfin cfla hp. Vi tfifi, quy ttinh dupc tfiiit ki 
cing tfldng tfioing, cing fliuan tifn till se 
eang fliflc day vifc cdng nhjn vi cho flii hanh 
phan quyfit cfla TTNN nhanh chdng vi de 
dang hon. Vifc VKS ving mat din din sy 
(Itah hoan pWfin hpp giii ouyit cfla tda in cd 
flie xem li ttai vdi tinh fliin pro-arbifration 
vi no se kfio dii tiidi gian t i tyng, tgo ra 
nWeu bat Ipi hem cho bfin yfiu ciu. 

- Vifc khdng tiiam dy tt^rc tilp phifin 
hpp xfit don yfiu cau cdng nhjn vi cho tiii 
hinh khdn| dan dfin hf qui li ttift tifiu chuc 
nin | , quyen hgn cfla VKS, vl VKS dupe 
quyen xem xfit, nghifin cflu h i so vy vifc 
tiudc kbi pWfn hpp dien ra. Khi phifin hpp 
dupc tien hinh, VKS dfl khdng tiiam dy vin 
CO tiie gfli cic nhgn xfit, tiiam dinh cflng cic 
can cu phip ly phfl hpp cfla mtah lifin quan 
den vifc xfit don cho Hfi ding xfit dan. Hpi 
dong xet don, can cfl vio nhihig dinh eii 
bifn bic cfla VKS vin cd till dua ra mdt 
quyet dmh hpp tinh hpp ly. Hon nua, khi 
phien hpp ket tiiflc, VKS cung nhjn dupc 
quyet dinh cfla Hpi ding xfit don, ghi ro cic 
tinh het vy vifc, cic ldi frtah biy vi franh 
lugn giua cic bfin, cic nhjn xfit, tiiim lupng 
cua Hpi ddng xfit don vi ban hit li quylt 
dmh cudi cflng cfla Hpi ding xfit don vl vifc 
yeu cau cdng nhjn vi cho tfii hinh cd dupc 
xem xfit hay khdng. Din lfle niy, VKS vin 

« ^i^^U1^^'S;,^^^i?S:^^Bok^Tn>Snim201S. 
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cd thfi thyc Wfn quyfin khing nghj cfla 
minh. Nhu viy, du ididng tham gia tryc tiip 
phifin hpp nhung VKS van dim bio dupc 
vifc thyc W^ nhifm vy vi quyen hgn cfla 
minh trong t i tyng. 
6. Nghla vu chirng minh cua cic bin 

NgWa vy chflng minh cfla cic bfin trong 
cic quy ttinh td tyng Ufin quan dfin cic quan 
hf phap lujt tu^. Cd ba njguyfin tic dupc ip 
dyng mpt cich xuyfin suot, ci d td tyng tda 
in hay to tyng frpng tii, ci d cip dp quic 
gia hay quic t l^, dd li: 

(1) Nguy&i tic "actori mcumbit probatio", 
nghia li nguyfin don phii ginh cWu frich 
nWf m chiimg minh^. Diy cd thi xem li ly 
thuyet to tyng co bin nhat, li cin nguyfin 
frong llnh vyc to tyng to, vi kW mft bfin nio 
dd thyc Wfn quyln khdi kifn hojc yfiu ciu 
cfla mtah, bfin niy trudc hit phii trung ra 
cic bing chflng. Cic bing chung niy li co 
sd di tda in hay frpng tii xem xfit giii quyit 
cic yfiu ciu cfla bfin nguyfin don. Hon nua, 
vifc rapt bfin thyc hifn quyln khdi kifn 
hojc yfiu cau mi khdng trinh biy dupc bit 
cfl bing chflng nio tW khdng thi giflp chinh 
bin niy dgt dupc yeu cau, mi cdn inh 
hudng den sy tdn ngWfim cfla cdng tic xfit 
xfl khi tda in phii xem xfit mft ldi yfiu ciu 
khong, khdng dupc bi frp bdi mpt chflng cu 
vimg chic nio. 

(2) Nguyfin tic "collaboration", diy li 
nguyfin tic toong hi, bdi le ngoii ngWa vy 
chimg nunh cfla nguyfin dom nhu frong 
nguyfin tic "actori incumbit probatio" nfiu 
ttfin, nguyfin tic niy cdn bao bira ci nghia vy 
chflng nunh cfla bi don. Nguyen tic niy li 
nguyfin tic phii smh to nguyfin tic ttfin vi cW 
kW quy trinh t i tyng dupc tiin hinh, ngWa li 

nguyfin don da khdi phit cic yfiu ciu, cio 
bupc tW bi don mdi phii thyc Wfn chflng 
minh. NgWa vy chflng minh cfla bi don trong 
ttudng hpp niy khdng phii quyin khdi kifn 
hojc yeu cau vi hp li bfin W kifn, nd li sy bifn 
minh (defense). Sy bifn minh chinh li quyin 
cua bj don kW nfiu ra nhung %> lujn, bifn bic 
ddi khing lgi vdi cic yfiu cau, cio bufc cfla 
nguyfin don. KW nguyfin don thyc Wfn quyln 
khdi kifn hoac yfiu ciu, nguyfin don di kfim 
theo eic chflng cu phfl hpp tW bj don, kW nfiu 
ra cic bifn bic cfla minh, ciing phii trinh cho 
CO quan tai phin nhung chflng cfl phyc vy 
cho lgp lujn cfla minh. Phip lujt cic nudc 
common law vi civil law cd quan mfm khic 
nhau vi nguyfin tic collaboration niy KW giii 
quylt vy vifc, cic tda in cic nuifc civil law 
v(Si djc tiifl li "md Wnh to tyng theo loi fliim 
van" tfiudng ip ngWa vy chflng minh cho bj 
don kW bj don neu ra khutic bifn cfla minh, 
neu bj dan khdng dua ra dupc bing chflng, 
tda in se suy doin ring bing chiing niy li Mt 
lijri ro rang cho bi don. Ngupc lgi, cic nuiirc 
common law, do djc tfifl li "md htah ti tyng 
flieo lii ttanh tyng" khdng bit bufc bi don nfiu 
ra cic chflng cfl dk bifn bic lgi nguyfin don, 
CO quan t i tyngse ty dpng xem xfit vi dya 
tt^n cic tii lifu sin cd, cflng nhiing ttanh lujn 
qua lgi gifla cic bfin dl dua ra nhung quyet 
dinh cfla minh. 

(3) Nguyen tic "sua ponte", nguyfin tic 
niy xie djnh nghia vy chflng minh cua cic 
bfin dya frfin nhumg nhjn xfit vi thim djnh 
cfla ca quan tii phin, bit kl cic bfin cd yfiu 
eau hay khdng. Vi dy, frong mft pWfin giii 
quyet franh chap cfla frpng tii, dya frfin tMm 
quyln dupe xay dyng tfidng qua 1̂  tiiuylt 
Kompetenz-kompetenz^', frpng tii cd toin 

cdng mt^canl>i^caSM^j£^J^,'l"iJ^'. *'/!?''» <V chOhg minh duang nhSi Uiu^ vf bin budc til (cd quan 
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' i i i(^ quyra trong vifc xft doin vi yfiu d u cic bfin 
thyc W p cic n^iia vy chflng minh vl to each 
chu tiie cfla mtah, yfiu d u cic bfin chflng 
mmh hnh hpp phip cfla tfida tfiuan hpng tii 
yeu cau cic bfin cmig cip nhung tii Ueu, sd 
li?u ve vipc giao hing, tfianh toan, tin tfiit 
kW mpt ben khdng fliyc Wfn ngWa vy... 

KW bai dupc flii hinh frong phin quylt 
trpng til tifin hinh yeu ciu cdng nhan vi cho 
thi hinh, bfin niy phii tfiyc Wfn ngWa vu 
Chung minh. NgW'a vy chung minh niy bao 
gom hai logi tii Ufu da phan tich d fren (flida 
thugn frpng tii vi phin quylt frpng tii) 
Theo hnh flian pro-arbifration cfla Cdng 
udc, toi in cdng nhjn khdng dupc quyln 
ddl them cic van bin nao khic ngoii cic 

. ^ bin nfiu tgi Difiu W, ngoai fru cic van 
; I f^hung minh to cich t i tyng cfla bfin yeu 
. | t e « Vifc Chung minh cic van bin niy 

W?n thyc hda nguyfin tic actori incumbit 
probatio, dong thdi Wnh thinh nfin quyln 
yfiu cau rapt each hpp phip cfla bfin yfiu ciu 
Ben cdn lgi, neu muin phin dii yfiu ciu cfla 
bfin dupc flii hinh tW, flieo khoin 1 Dilu V 
Cfing udc, se phii chflng minh vdi toa in 
ting phin quyet frpng tii da vi phgm dilm 
tu a den e^'. 

Dilu 370 Bf lujt TTDS nim 2004, hfin 
CO so npi lujt hda Dilu V cfla Cdng udcJ^ 
neu ra cic cin cfl dk toa an xem xfit khdng 
cong nhjn vi cho thi hinh phin quylt cfla 
TTNN, khong hi dk cjp din ngUa vy phii 
Chung mmh cfla bfin phin dii yfiu ciu. Vdi 

THUt TIIN PHAP LUAT 

quy dinh niy flii khdng flil doin dinh dupc 
ngWa vy chung minh se tfiudc vk bfin nao-
nfiu tfiudc vfi bfin dupc tfu hinh tfu khdng 
phu hpp vdi Difiu yp\ cdn niu tfiupc vk ben 
phai tiu hinh tin khdng chic chin vi luat 
khong minh djnh rd ring. Nhta to tiiyc tifn 
ben dupc tiu hinh, vi cing mudn yfiu ciu' 
eua minh dupc chap nhjn, se cing phii c i 
gang chung minh tinh hpp ly vi hpp phip 
eua yfiu ciu. Difiu nay cho tfiiy, dfl lujt 
khong minh djnh rd nhung vd Wnh frung da 
djt giitfi nang chung minh lfin vai bfin dupe 
tW hanh, dfl tfieo Cdng udc, hp cW phii nop 
phan quyfit frpng tai va tfida fliuan frpng tai 
Horn nua, quy djnh niy tgo ra sy sai Wft giua 
phap lugt Vift Nam vdi phip lujt cic nudc 
khac (ca lujt tiiinh vin vi in If), cung li 
tiianh vifin cfla Cdng udc, vk ngW~a vy chflng 
mmh cua bfin phii tiu hinh kW phin dii yfiu 
doi yeu cau cua bfin dupc tiii hinh". 

Sy khdng ro ring cua quy dinh vk nghia 
vychung minh,flieo Bf lujt TTDS nam 
2004 da dupc khic phyc mpt cich frif t dk tgi 
khoin 1 Dieu 459 Bp lujt TTDS nam 201^ 

V ^ ^ ' ^ ^ ^ ^ ^^S cdng nhjn phin 
quyet eua TTON kW xfit fliiy chflng cfl do 
ben phi, flii hanh cung cip cho Tda in dk 
phan doi yfiu cau cpng nhjn li cd cin cu, hpp 
phip vi phin quyet frpng tii fliufc mft frong 
cic frudng hpp sau diy...". Theo quy dinh 
niy, nghla vy chflng minh djt lfin vai cfla 
ben pha. fli, hinh, diiu niy frflng khdp vdi 
quy d,nh tgi Dieu V cua Cdng udc • 
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