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Abstract 
This article provides three substantial contents of the conciliation 
agreement: the concept, contents and form of the conciliation 
agreement on the basis of a comparison between the Vietnamese 
law and the German one. It is also to raise a number of matters that 
need to be reviewed, addressed for fiuther improvement of this 
regulation. 

Hda giai thuong mai (HGTM), vdi tu 

each la mdt phuong thiic giai quyet tranh 

chap ngoai tda an, dugc su dung rgng rai 

va phd bidn tren toan the gidi. Dac thu ciia 

phuong thdc hda giai nay dugc bidu hidn d 

kha nang tg dinh dogt mdt each tdi thugng 

ciia cac bdn trong tranh chap. Cac bdn tranh 

chap se tu thidt lap cac ndi dung cua thda 

thuan hda giai (TTHG), vdn chiia dung tat 

ca cac yeu td cua quy trinh hda giai, va khi 
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quy trinh hda giai ket thiic, chinh cac ben, 
chii khdng phai bat ky rngt ai khac, sd tir 
thda thuan vdi nhau ve cac kdt qua hda giai 
sao cho dm d?p va phu hgp nhat. 0 Diic, 
HGTM dugc ap dung rat thudng xuydn va 
cd mdt lich su k u ddi' nhung mai ddn nam 
2012, HGTM mdi dugc quy djnh mdt each 
chinh thiic trong Dao luat Hda giai tren co 
sd ndi luat hda Chi thi 2008/52/EC cua Nghi 
vien chau Au va Hdi ddng cbaii Au ve nhiing 
khia canh lidn quan den cac van dd hda giai 
dan su va thuong mai (Chi thi 2008/52/ 
EC)l Tuong tu, HGTM tai Viet Nam cung 
chi mdi duoc lugt hda mdt each chinh thiic 
khi Nghi dinh sd 22/2017/ND-CP vd HGTM 
(Nghi dinh HGTM) duoc Chinh phii ban 
hanh ngay 24/2/2017. 

Su xuat hidn ciia cac van ban nay^ co 
nhiing y nghia sau: (i) cac bdn tranh chdp, 
nhung ngudi chiu anh hudng nhieu nhat, cd 
CO sd de dgt nidm tin vao quy trinh hda giai 
vi cac budc, cac van de deu da dugc phap 
lugt dv lieu mdt each rd rang, minh bach; (ii) 
Nha nude the hien su ling hd ddi vdi phuong 
thiic hda giai thdng qua vide luat hda chi tidt 
cac van de lien quan den quy trinh nay; (iii) 
su xuat bidn ciia cac dgo lugt tgo ndn sir tin 
tudng ciia nha dau tu nude ngoai va dua nen 
phap chd tiem can vdi nhung chuan muc 
hien dai, hieu qua ciia cac phuong thiic giai 
quydt tranh chap thuong mgi ndi chung tren 
binh dien the gidi. Mdt trong nhiing ydu td 
dugc xem la can nguyen va cdt loi ciia ca 
quy trinh hda giai la TTHG, bdi le, khdng 

cd TTHG thi khdng cd su tdn tgi ciia quy 
trinh hda giai. TTHG, thoat nhin dudng nhu 
kha CO ban va gian don, nhung thuc tien 
ciia HGTM trdn thd gidi, ma cu the la Diic, 
chiing minh rang van dd nay Igi rat da dang 
chiia dvmg nhidu khia canh phap ly thii vi. 

1. Khai niem thoa thu^n hoa giai 
Theo phap luat Viet Nam\ HGTM la 

phuang thicc gidi quyet tranh chdp thuong 
mgi do cdc ben thoa thugn vd dugc hoa gidi 
vien thuong mgi lam trung gian hoa gidi ho 
trg gidi quyet tranh chdp theo quy dinh ciia 
Nghi dinh HGTM. Phap luat Diic thi cho 
rang^ hda giai trudc het Id mgt quy trinh bdo 
mat vd dugc to chuc chat che, dua tren tinh 
than tu nguyen vd tye dinh dogt md cdc ben 
tim den di gidi quyet tranh chdp ciia minh 
thong qua mgt gidi phdp thdn thien v&i su 
ho trg cita mgt hay nhieu hoa gidi vien. So 
sanh hai khai niem vd hda giai thuong mai 
nay, cd the nit ra mdt sd didm tuong ddng va 
khac bidt nhu sau: 

- Caphap luat Vidt Nam va phap luat Diic 
deu nhan manh den tinh tu nguyen va tu dinh 
dogt (freiwillig und eigenverantwortlich), hay 
ndi khac di la tinh thugng tdn thda t h u ^ cua 
cac ben khi tham gia vao qim trinh hda giai. 
Chinh cac ben, chii khdng phai ai khac, se 
diing ra de thda thuan vdi nhau ve kha nang 
su dung phuong thiic nay. 

- Dgo luat Hda giai 2012 ciia Diic 
da nhdn mgnh dugc uu thd cua hda giai 
la tinh bao mat, tinh chat che vd mat quy 
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Truoc khi ban hanh cac phSn quyet cua minh, cac tham phan 6 Diic tii lau da rat huu ich cho cac bSn voi vai tro la ngudi 
hoa giSi tranh chap, xem: Peter Olsen, Court based Mediation in Germany and transposition of the mediation directive 
2008/52/EC, website: www.civilmediation.org/downloads-get?id^494. miy cap ng^y 20/4/2017. 
C3n luu y la n$i dung cila cdc tranh chip co th§ duac cac bfin mang ra h6a giai theo Chi thi 2008/52/EC vk Dgo luat 
hoa giai ciia Diic rSt rgng, bao gdm h5u hit cac tranh ch§p trong linh vuc dan lu|t, chii khdng chi neng cac tranh ch5p 
thuong mai. Ngoai ra, dao luat nay cdn bao gdm ca hoa giai trong t6 tyng tgi tda an va hda giSi ngoai td tyng. Trong 
ph?im vi ciia bai viSt, Ah phii hgfp cac tieu chi so sdnh vdi phap luSt Viet Nam, chiing tdi chi phin tich phap lu^t h6a giai 
cua Diic dudi khia cgnh hda giai ngoai toa an d6i vdi cdc tranh chap thuong mai. 
Trong bai viSt njly, do chi de cap din hoa giai thucmg mai nen thu^t ng& "hda giai thuong mai" nhieu khi dugc goi tit 
la "hoa giai". 
Dieu 3(1} Nghj dinh HGTM. 
Dilu 1(1) Dao iuSt Hda giai 2012. 

NGHIEN Cini 
LAP PHAP^So 12(364) T6/2018 

http://www.civilmediation.org/downloads-get?id%5e494


KINH NGHIEIVI QUdC TE 

hinh*. Hon nua, Dgo luSt cung da ndu bat 
dugc ban chat ciia quydt dinh hda giai thanh, 
vdn dugc djnh danh la giai phap than thien 
(einveraehmliche Beilegung) giua cac ben, 
d6ng thdi Dgo luat ciing xac dinh rd rang 
vai d-d ciia hda giai vidn chi la hd trg cac bdn 
trong sudt qua trinh giai quydt tranh ch§p, 
dac bidt la khi thdng qua kdt qua hda giai 
thanh. That dang tide khi nhung chi tidt nay 
chua dugc de cap ddn trong phap luat Viet 
Nam ve HGTM. 

Trong HGTM, cac bdn khdng thd cay 
nhd den co quan hda giai giiip minh giai 
quyet tranh chap neu giiia cac ben khdng tdn 
tai mgt thda thuan dd c|p den van de nay (ggi 
la TTHG). Mdt can hdi dugc dat ra la lieu 
TTHG CO thd dugc cac ben du lieu tir trudc 
khi xuat hidn tranh chap hay sau khi tranh 
chap da cd rdi thi cac bdn mdi thda thuan 
ve viec lua chgn co chd hda giai? Dieu 3(2) 
Nghi dii^ HGTM ciia Viet Nam cd cau tra 
Idi cu the cho nghi vdn nay, theo do TTHG 
Id thoa thudn giua cdc ben ve viec gidi quyet 
tranh chdp co the phdt sinh hogc dd phdt 
sinh bdng phuang thuc hoa gidi. Phap luat 
Diic khdng cd bat cii dieu khoan nao ed ndi 
ham tuong tu nhu ciia phap luat Viet Nam. 

Chiing tdi cho rang, sd di nha lam luat 
ciia Diic khdng du lieu vd thdi diem hinh 
thanh ndn TTHG cung phan nao hgp ly, vi 
thdi diem hinh thanh nen TTHG hoan toan 
ddc lap vdi thdi didm tranh chap xay ra va 
trdn thuc td cac ben trong nhiing hgp ddng 
thuong mgi vSn khdng dg Hdû  cac dieu 
khoan hda giai trudc khi tranh chap xay ra^. 
Vi vgy, su xuat hidn ciia TTHG hoan toan 
phu thudc vao y chi chii quan cua cac ben, 
bat cii khi nao cac bdn thdng nhat dugc y chi 

vd viec mang tranh chap ddn cay nhd hda 
giai vidn giai quydt thi liic dd TTHG dugc 
hinh thanh. Theo chiing tdi, dudng nhu Didu 
3(2) Nghi dinh HGTM chii y la ndu Idn thdi 
didm xuat hien cua TTHG hon la neu len 
khai ni?m vd TTHG. Tuy nhidn, vide ndu 
len khai nidm ve TTHG cung khdng that can 
thidt va b ^ g chiing la lu^t Diic cung khdng 
nhac gi den khai niem nay, vi TTHG cQng 
chi la thoa thugn cua cdc ben de cap den 
khd nang gidi quyet tranh chdp thong qua 
phuang thicc hoa gidi. 

2. N6i dung cua thda thuan hda giai 
Ndi dung cua TTHG la mdt vin dd rit 

khd dd md ta mdt each cu thd vi cac dgo luat 
vd hda giai trdn thd gidi, vi du nhu Dao luat 
Hda giai ciia Diic hay Nghi dinh HGTM ciia 
Viet Nam deu dd ngd van dd nay. Day cung 
la dieu hgp ly vi dua vao ban chat ciia hda 
giai la su tu djnh doat mdt each toan ven 
va chu ddng ciia cac bdn, ndn nhiing gi cac 
ben neu len trong TTHG ddu cd the dugc 
xem nhu la mdt phan khdng thd tach rdi 
ciia TTHG. Trong sd cac ndi dung lidn quan 
den TTHG, chiing tdi cho rSng, dd bao dam 
khdng phat sinh nhiing ric rdi phap ly, cac 
ben trong tranh chap can luu tam den mdt sd 
van dd sau day: 

- Ten ciia co quan hoa gidi^ 
Tdn cua co quan hda giai ndu dich 

danh ca nhan hogc td chiic nao do se diing 
ra thii ly va giai quyet tranh chap cho cac 
bdn. Tuong tu nhu trgng tai, hda giai ciing 
bao gdm hai loai hinh co ban nhat la hda 
giai thudng true va hda giai vu viec. Hda 
giai thudng true la vide co quan giai quydt 
tranh chap cho cac bdn dugc van hanh trong 

Chung toi sii dyng thugt ng& "quy trinh hoa giai" hay "quy trinh giai quylt tranh chSp" chu khong phai Ihugt ngfi "quy 
trinh td tyng" vi vl m t̂ bdn chdt, hda gidi kh6ng he co sv xuat hien cua bkt ky co quan lai phan nao, day ciing Id su khac 
bi6t CO bdn gi&a hda gidi vd trpng tdi. 
Hess/Pelzer, Mediation in Germany: Finding the Right Balance between Regulation and Self-Regulation, in trong 
Esplugues/Marquis (chii bien), New Developments in Civil and CommcrcialMediation, Sponger, 2015, p. 296. 
Chung tdi goi chung ca quan diing ra thuc hi?n vi^c hoa gidi cho cdc b^n la co quan hoa gidi, co quan nay co the bao 
gom mpt hô Sc nhieu hda gidi vien, cflng nhu c6 thi thupc vl mpt th chile cung cdp dich vu hoa gidi nao do hay vdn hanh 
hoac toan dOc lap 

. NGHI£H CUU I EQ 
S6 12(364)T6/2018\_IAP PHApl • ' • ' 



KINH NGHIEIVI Q U O C TE 

khudn khd ciia mgt td chiic cung cap dich vu 
hda giai nhat dinh. Ngugc lai, trong hda giai 
vu vide, cac ben khdng cdu vidn den bat ky 
mdt td chiic hda giai nao ca, ma nhftng co 
quan hda giai, tiic cac hda giai vidn vg viec, 
hogt ddng hoan toan ddc lap va tham gia vao 
qua trinh hda giai la hoan toan nhan danh 
chinh ban than minh. 

Vi du, d Diic, neu tranh chap yd vide 
thanh toan hgp ddng van tai tau bidn gifta 
hai doanh nghiep A va B dugc din chieu den 
vide hda giai thdng qua Hiep hdi Trgng tai 
hang hai Diic (German Maritime Arbitration 
Association - GMAA)^ thi day la hda giai 
thudng true vi GMAA se thu ly va tidn hanh 
hda giai cho cac bdn va khi do quy tac hda 
giai ciia GMAA sd dugc ap dimg'". Trai lai, 
ndu cac bdn cbi thda thuan vd vide tranh 
chap xay ra thi se dugc mgt hda giai vidn A 
nao dd thu ly thi hda giai trong trudng hgp 
nay la hda giai vg vide. 

Mdt didu can luu y la ndu cac bdn ciu 
vien den phuang thiic hda giai, nhung Igi 
ghi sai tdn cua td chiic hda giai thi he qua 
phap 1;̂  sd nhu thd nao, vi dy thay vi ghi la 
German Maritime Arbitration Association 
Igi ghi rang German Maritime Arbitration 
Center? Thda thuan nay cd dugc xem la 
TTHG vu vide hay khdng hay mac nhien 
la mot thda thuan vd bieu? Can cii vao ly 
thuyet xem TTHG la mdt thda thuan dan su 
thudc dia hgt cua dan luat thi rd rang trudng 
hgp nay lien quan ddn giao dich dan su vd 
hieu do nhdm lin ddn tir ca hai phia. 

Duong nhidn la sau khi TTHG dugc 
thiet lap, cac bdn phat hien ra sai sdt ve ten 
ciia CO quan hda giai va da siia Igi cho diing 

thi TTHG sd hgp phap. Ngugc lai, ndu ddn 
khi tranh chap xay ra ma cac ben mdi phat 
hidn vd viec ndu sai tdn cua co quan hda 
giai trong TTHG va ndu mdt bdn trong cac 
ben vin khdng mudn siia lai ten cho diing 
thi TTHG trong trudng hgp nay mac nhien 
vd hieu, vi von di khong the dinh danh dime 
chinh xdc ten ciia ca quan gidi quyet tranh 
chdp vd do do coi nhu khong ion tgi TTHG'K 

- Lugt dp dung cho quy trinh hoa gidi 
Hda giai la quy trinh ciia ridng cac 

ben, vi the luat ap dimg cho quy trinh hda 
giai ciing sd hoan toan do cac bdn tu thuong 
lugng vdi nhau. Hau het, ndu khdng ndi la tat 
ca, cac trung tam cung cip dich vg hda giai 
ddu cd bd quy tac hda giai rieng cho minh va 
khi cac ben chgn mdt trung tam nao dd thi 
ciing ddng thdi chap nhgn ludn viec hda giai 
vidn su dung quy tac nay nhu la luat ap dung 
cho quy trinh hda giai. Mdt tinh hudng hoan 
toan CO thd xay ra trdn thuc te la lieu cac ben 
cd the su dung bd quy tac hda giai cua mdt 
tnmg tam khac vdi trung tam dugc neu ten 
trong TTHG hay khdng? Cau tra loi la hoan 
toan cd thd vi quy trinh hda giai vdn di la sg 
tu dinh dogt ciia cac bdn. 

Ndu hda giai dugc tidn hanh thdng qua 
nhung hda giai vien vu vide thi se khdng co 
sSn bd ^uy tac cho cac bdn ap dimg, trong 
tinh hudng nay, cac ben cd the^ thda thugn 
vd vide se su dgng mdt bO quy tac ciia tnmg 
tam hda giai nao dd'^ hoac ap dung Bg Quy 
tac vd hda giai ciia Uy ban Thuong mai 
qudc td ciia Lien hiep qudc (UNCITRAL 
Conciliations Rules) hoac tu minh thda 
thuan het ve tat ca cac budc cua toan bg quy 
trinh hda giai. Vide cac ben tu thda thu§n ve 

9 Hau het cdc trung tdm trong tdi diu cung cap djch vy hda giai. Tgi ViSt Nam, vif c cdc trung tdm trpng tdi cung cdp dich 
vu hda gidi d€u rit ph6 biln. Don cii, Trung tdm Tnpng tai qu6c te ViSt Nam (VIAC) bdt dau cung cdp dich vy hda gidi 
thucmg mai tir ndm 2007, xem: BQ TU phap, Du ihao Td trinh ve Nghj dinh vl HGTM (Du thdo ngay 4/3/2015). 

10 Dieu khodn hda giai mau (Mediationsvertragsklauseln) duoc chinh trung tam ndy khuyen nghj nhu sau: "Wegen aller 
sich aus Oder im Zusammenhang mit diesem Vertrage ergebenden Streitigkeiten wird em Mediationsverfahren nach der 
Mediationsordnung der German Maritime Arbitration Association durchgefiihr", tgm dich: "Tdt cd cac tranh chdp phdt 
sinh tii hogc lien quan den hop ddng ndy se du(?c tiln hdnh thong qua quy trinh hoa giai cua Hifp hgi Trpng tdi hang 
hai Diic". 

11 Dilu 119 Bo luat Dan sy Diic va Dilu 126 Bd lugt Ddn sunam 2015 cua W?t Nam. 
12 Vidy nhu GMAA. 

601 NGHItN cull 
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toan bd quy trinh hda giai la viec rk hidm 
hoi vi vdn dT cac ben trong hda giai thuong 
mgi la cac doanh nghiep, thd nhxmg vide cac 
ben CO nhung su thda thuan mang tinh bd 
khuydt va hieu chinh cac didu khoan dugc 
dg lidu san trong nhiing bg quy tdc hda giai 
ciia cac trung tam hoac Bd Quy tac vd hda 
giai cua UNCITRAL la bdt siic phd bidn. 

- Dia diem, ngon nga vd so lugng hda 
gidi vien 

Nhiing van de trdn day hoan toan chiu 
su didu chmh bdi thda thuan cua cac bdn, 
ca phap lu|t Viet Nam va Diic deu khdng 
quy dinh bat ky didu khoan nao vd cac van 
de nay. Dia diem hda giai cd the la bat cii 
dau, ibudng thi dd dam bao tinh trung lap 
va khdn^ thidn vi cua hda giai, cac hda giai 
vidn se de nghi cac ben tien hanh hda giai tai 
mgt_noi ma khdng chiu su anh hudng, it nhat 
la vd mat tam ly, tu phia cac bdn. Vi vay, dia 
diem hoa giai se thudng khdng la tru sd cua 
mdt trong cac bdn, ma la tru sd ciia trung 
tam hda giai/van phdng lam viec ciia hda 
giai vien hoac bat ky noi nao thuan tidn cho 
cac ben nhung van dam bao tinh trung lap 
va ddc lap. Trong thuong rngi qudc td, khi 
GO tranh chap dugc giai quydt bang hda giai, 
cac doanh nghiep thudng chgn dia didm la 
mgt nude trung lap, khdng phai qudc gia ma 
cac ben tranh chap cd tru sd hoac dang ky 
doanh nghiep'^. 

Ngdn ngii trong quy trinh hda giai 
cung se do cac bdn thda thugn hoac do hda 
giai vidn dd xuat de cac bdn thdng nhat chgn. 
Ngdn ngu dugc lua chgn phai la ngdn ngu: 

cd thd dam bao rang cac bdn hieu ro tat ca 
nhiing gi didn ra trong ca qua trmh hda giai. 
Ndu hai ben tranh chap sii dung cac ngon 
ngii khac nhau thi de quy trinh dugc dien 
ra thuan Igi, ngdn ngii dugc de xuat dd giai 
quydt tranh chap thudng se la tieng Anh'''. 

Sd lugng hda giai vidn ciing la mdt 
vdn dd ma cac ben can luu y. Ddi vdi td tyng 
trgng tai, sd lugng trgng tai vien co y nghia 
rat Idn'^. Ndu la mdt sd le, hau hdt la mgt 
hogc ba, thi qua trinh to tung se dugc dien 
ra sudn se va phan ^uydt dugc thdng qua dd 
dang. The nhimg, ndu sd lugng trpng tai vidn 
cua hdi ddng trgng tai la mdt sd chan thi rat 
nhidu kha nang phan quydt trgng tai se ichdng 
dugc thdng qua vi khdng dat dugc da sd. 
Hon niia, neu hdi ddng hrgng tai dugc thanh 
lap bao gdm mdt sd lugng trgng tai vidn khac 
vdi con sd ma cac bdn da thda thuan thi day 
cd the la duyen cd &Q mdt bdn su dgng de 
yeu cau tda an hiiy phan quydt trgng tai hay 
khdng cdng nhmi va cho thi hanh phan quyet 
trgng tai nude ngoai. Ddi vdi co chd hoa giai, 
bdi vi cac hda^giai vien khdng cd tham quyen 
ban hanh^quyet dinh mang tinh rang bugc va 
chung tham nhu trgng tai nen sd lugng hda 
giai vidn tham gia vao quy trinh hda giai 
khdng cd nhidu y nghTa. Do dd, so lugng hda 
giai vidn hoan toan theo y nguyen cua cac 
ben hoac theo quy tac hda giai ciia trung tam 
hda giai. Can Ixm y la cac hda giai vien phai 
cung nhau lam vide hong sudt qua trinh hda 
giai'^, cd cac quyen va nghia vu nhu nhau, 
cung lien ddi chiu trach nhiem tni khi cac 
bdn cd thda thuan khac hogc quy tac hda giai 
quy djnh khac. 

13 Vd Thuy ST ludn id mpt su lua chon tin cgy hdng dau. 
14 Dii Dao luit Hfia gidi 2012 khong quy djnh mot cdch tryc tiep, nhung theo thuc tiln hda gidi tai Diic thi sii dung thong 

thgo tiing Anh la dilu ki^n tien quylt dl tham gia gidi quylt cdc tranh chdp thuong mgi, Dieu 7 Nghi djnh HGTM ciia 
Vi§t Nam khi li?t kg cac deu chuin cua mpt hda gidi vign khdng &k cdp din tiSu chf vl kha nang ngogi ngir, thi nhung 
khi tham gia giai quylt cdc tranh chip md mdt hodc cdc bSn duong su la doanh nghiep nude ngodi thi sv thdng diao 
ngoai ngu, md nhit Id tieng Anh, sS ciing c6 mlm tin ciia cac ben ddnh cho bdo gidi viSn. 

15 Le Nguyin Gia Thien, S6 luong trgng tdi viSo trong hfli ding trpng tdi nhin tii gdc do ludt hoc so sanh, Tap chi Nghien 
cdu Ldp phdp, S6 15,7/2012, tr. 44-49. _ . , 

16 Thyc tiln tai Diic cho thdy, doi khi cac b6n tranh chip ngp nhan vl vai trd cua cac hoa gidi viSn, cdc ben ndy thudng lam 
tudng ring nlu cd hai hda gidi viSn cung tham gia gidi quylt tranh chip thi mSi hda gidi vien sS diing ra bao v | loi ich 
cho mot bfin. Dilu ndy Id hoan todn sai 1dm vi hda gidi vi6n c6 sir mSnh Id giiip cdc ben dat duoc nhiing nguyen vong 
ciia minh thdng qua vi6c trao ddi va dli thoai, chd khong phdi nghi6ng hdn vl mpt ben mpt each thiSn ISch nhu vay 
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- Thoa thudn da lop" 

TTHG da ldp la thda thuan dugc hinh 
thanh hoan toan dga trdn y cbi ciia cac ben, 
theo dd tranh chap xay ra giiia cac ben se 
dugc giai quyet theo nhiing phuong thiic 
giai quydt tranh chap ridng bidt, ddc lap vdi 
nhau va sg kdt thiic cua phuong thiic nay se 
la can nguydn dd mdt ben khdi sg td quydn 
ciia minh tgi mgt phuong thiic khac. Vi du 
dien hinh ciia thda thuan da ldp se la: 'Tranh 
chap phat sinh tii hoac lien quan ddn hgp 
ddng giiia cac bdn trudc het se dugc giai 
quyet thdng qua su thuong lugng trdn tinh 
than thien chi. Ndu thuong lugng khdng 
thanh cdng, mot ben cd thd mang tranh chap 
ddn GMAA dd giai quydt theo phuang thiic 
hda giai dugc van hanh bdi Quy tac hda giai 
cua GMAA. Ndu hda giai bat thanh, mdt 
bdn cd quydn khdi kien bdn kia theo phuong 
thiic trgng tai van hanh bdi Quy tac td tung 
trgng tai ciia GMAA". Thda thugn nhu 
trdn la hoan toan hgp phap vi da chi rd cac 
budc ma cac bdn trong hgp ddng can phai 
dg lieu khi tidn hanh giai quydt tranh chap 
ciia minh. Cac bdn chi cd thd mang tranh 
chap ddn GMAA ndu nhu da thuong lugng 
vdi nhau vd ndi dung vu tranh chap nhung 
khdng dgt dugc ket qua. Tuong tu, mdt bdn 
ciing khdng the kien ben cdn lai ra trudc 
trgng tai ciia GMAA ndu cac ben chua tien 
hanh hda giai theo diing quy trinh do GMAA 
cung cap. 

- Cdc dieu khodn nhdm hgn che su 
khong tham gia hoa gidi 

TTHG la sg ddng thuan ve mat y chi 
ciia cac bdn, dgt cac ben vao tinh the thien 
chi de tham gia vao quy trinh hda giai'^ 
Thd nhung mdt khi tranh chdp xay ra, kha 
nang mdt ben khdng mudn tham gia vao 

qua trinh hda giai la hien hiiu, bdn nay rd 
rang la khdng hd thien chi vi vdn dt da di 
ngugc lai nhiing gi minh cam kdt trudc dd. 
Vay thi, li?u bdn cdn lai cd phuong each gi 
dd budc ben khdng thien chi phai tham gia 
vao qua trinh hda giai hay khdng? Chiing tdi 
khdng tim thiy cau tra Idi trong ca luat Diic 
va Viet Nam. Theo phap luat Diic, vide mdt 
ben budc ben ddi udc ciia minh phai tham 
gia vao quy trinh hda giai la didu khdng the, 
hon niia ben thidn chi cung khdng cd quydn 
khdi kien ben khdng thidn chi ra trudc Tda 
an de budc bdn khdng thidn chi phai tham 
gia vao hda giai'^ Cai ma ben thien chi cd 
thd cay nhd trong trudng hgp nay chinh la 
nhung didu khoan cd kha nang rang bugc 
trach nhiem cua bdn khdng thien cbi tii trudc 
khi tranh chap xay ra. Didu khoan phgt (hay 
uac khodn duphgt) la indt su lua chgn phii 
hgp. Vi du, cac bdn cd the quy dinh vdi nhau 
trong thda thuan hda giai rang neu ben nao 
khdng chiu tham gia mgt cdch thien chi vao 
qua trinh hoa gidi thi ben do se chiu phgt 
mgt khodn tien bdng 1/5 vu tranh chdp^°. 
Thda thugn phgt nay la mgt sg ran de hiiu 
hieu danh cho ben khdng thidn chi, gdp phan 
bao vd ky luat hgp ddng ndi chung va tinh 
tuan thii TTHG ndi rieng. 

3. Hinh thm: ciia thda thu^n hda gi^i 
Hda giai dugc v ^ hanh hoan toan dua 

vao su tu do hinh thanh tii thda thugn ciia 
cac bdn, vi v^y su tu do vd mat hinh thiic cua 
TTHG Cling la van de can dugc ung hg^'. 
Phap luat Diic khdng quy dinh vd hinh thiic 
cua TTHG, tuy nhien hinh thiic van ban se 
dugc khuydn khich vi cd gia tri chiing cii 
khdng thd chdi cai. Tuong tu vdi hinh thiic 
bang van ban, ndu TTHG dugc lap thdng 
qua thdng didp dii lidu didn tu thi ciing cd 

17 Thomas Amtz, Eskalationsklauseln: Recht und mehrstufiger Streiterledigungsklauseln, Carl Heymanns Verlag, 2013. 
18 Nhu Dilu 242 BGB, Dilu 3(3) BLDS 2015. Xem: Hess/Pelzer, tldd, tr. 296. 
19 Greger/Unberath, Mediationsgesetz, Sec. 1, Comment 169. 
20 Khi mpt ben kien ben khong Uu?n chi ra Uudc tda an dl yeu ciu ben khong thi?n chi phai trd khodn dy phat, ben khdi 

ki6n hodn todn cd thi yeu ciu ben khong thi?n chi phdi bdi hodn nhung dii?t hgi ma minh phdi chiu do viec khdng tham 
gia h6a giai ciia bSn khdng thien chi gdy ra. Xem: Hess/Pelzer, tldd, tr 296. 

21 Hannes Unberath, Mediationsklauseln in der VertragsgestalUmg: Prozessuale Wirkungen und Wirksamkeit, Neue 
JunsdscheWochenschrift, 2011,5.1323, 
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gia tri tuo|ng duong nhu van ban". Tren thuc 
te, cac Tda an Diic chua bao gid xac duih 
su vd hidu ciia mgt TTHG can cii vao su sai 
pham vd mat hinh thiic". Ngugc vdi phap 
luat Diic, hinh thiic ciia TTHG duoc phap 
luat Viet Nam minh thi rd rang, TTHG phai 
dugc xac lap blng van ban^". MSc dii Nghi 
•̂ inh HGTM khdng dd cap ddn viec cd chdp 
nhan cac TTHG dugc xac Igp thdng qua cac 
thdng didp, dii lidu dien hi hay khdng, tuy 
nhidn, chiing tdi cho rSng, hinh thiic nay se 
duong nhidn dugc xem la van ban vi Bg luat 
Dan sg nam 2015, vdi tu each la luat chung 
da du lieu rd rang^^ 

Do phap luat Diic khdng cd bdt ky 
dieu khoan nao ndi vd hinh thiic ciia TTHG, 
nen hdn thgc td da din ddn sg tranh luan 
vd vide lieu rang cac quy dinh vd hinh thuc 
cua thda thugn trgng tai tai Didu 1031 ZPO 
cd thd dugc ap dung vao trudng hgp cua 
TTHG hay khdng^*? Didu 1031 ZPO", dugc 
ndi lu^t hda tu Dieu 7 Luat Mau vd Trgng tai 
Thucmg mai quoc td cua UNCITRAL, nhdn 
manh rang, thda t h u ^ trgng tai cd thd dugc 
xac lap thdng qua nhung hinh thiic nhu: (i) 
thda thuan trgng tai cd thd nam trong van 
ban dugc ky bdi cac ben, hoac thdng qua 
viec trao ddi thu tii, fax, didn tin hogc cac 
hinh thiic thdng tin khac cd chiia dgng thda 
thugn trgng tai; (ii) thda thuan trgng tai nam 
trong mgt van ban dugc chuydn tir bdn nay 
ddn ben kia hoac tir mdt ben thii ba ddn ca 
hai bdn va, ndu khdng cd sg phan ddi trong 
thdi gian phu hgp, ngi dung ciia van ban nay 
se dugc xem nhu la mgt phdn cua hgp ddng 

theo thuc tidn thuong mai; (iii) thda thuan 
trong tai cung dugc thanh lap tir su dan chidu 
ddn mdt didu khoan trgng tai ndm trong mdt 
van ban nhdt dinh; (iv) trong trudng hgp mgt 
ben la ngudi tidu dung thi thda thuan trgng 
tai phai dugc lap thanh van ban cd chii ky 
ciia cac bdn". Trgng tai hay hda giai ddu 
la nhfing hinh thiic giai quyet tranh chap 
tu nhan, noi ma su linh ddng va mdm deo 
ludn dugc dd cao^^ vi thd, vdi tinh thin iing 
hd hda giai (pro-mediation) cung nhu ung 
hd cac phuong phap giai quydt tranh chdp 
ngoai tda an ndi chung (pro-ADR)^', chiing 
tdi cho rang, khdng cd ly do gi nhiing quy 
dinh ciia Dieu 1031 ZPO lai khdng the dugc 
ap dung cho hinh thiic ciia TTHG. 

Quay trd Igi bdi canh ciia luat Viet 
Nam, vide ap dung cac quy dinh vd hinh 
thiic ciia tiida thugn trgng tai vao TTHG 
se ggp nhidu Idid khan vi Didu 11(2) Nghi 
dinh HGTM vdn da hgn dinh hinh thiic ciia 
TTHG chi cd thd la van ban. Vi vay, dd 
dgt dugc tinh thdn pro-arbitration^" va pro-
ADR, chiing tdi kien nghi didu khoan nay 
ndn dugc thay the bdng dieu khoan sau: 
"Hinh thiic cua TTHG gidng nhu hinh thiic 
ciia thda thuan trgng tai theo quy dinh ciia 
phap luat vd trgng tai thuong mgi". 

Mdt van dd nGa can luu tam la sg ton 
tai ciia TTHG. Do chiu anh hudng cua quan 
didm chi cdng nhan hinh thiic la van ban cua 
TTHG ndn phap luat Vi?t Nam cd du lieu vd 
hai trudng hgp ma TTHG cd the tdn tai^': 
tdn tai dudi dgng mgt didu khoan trong hgp 
ddng" hogc la mdt dang thda thugn ridng 

22 Dilu 126(3) BGB, 
23 RUtzel/Wegen/Wilske, Commercial Dispute Resolution in Germany, C.H. Beck, 2005, p. i 62, 
24 Dilun(2)Nghia!nhHGTM2015 
25 DilulI9(l}B9lugtDansv2015, 
26 Xem cac y kiln tranh ludn tai Tochlermann in Hopt/Steffek, Mediation, p 549; Unberath, NJW 2011, 1320, 1322; 

dissenting; vd Risse, Wirtschaftsmediation, section 3 comment 14. 
27 Dilu 16(2) Ludt Trpng tdi thuong mgi ciia Vi6t Nam ciing quy dinh tuong ty:. • 
28 v l ban chit, hoa gidi linh dpng hon trgng tdi. j 
29 Alternative dispute resolution (ADR)- gidi quylt tranh chdp, ^ 
30 Cd nghia Id ling hd trpng tdi. j 
31 Dilu ll(l)Nghi dinh HGTM 2015. 
32 Thudng dupe menh danh la Dilu khodn giai quylt uanh chip vd thuong ndm a cudi hpp dong, neu nhin tii khia canh 

kj* thu^t sogn thao h ^ dong. 
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bidt^^ Ci Diic, mac du phap lugt hoan toan 
khdng quy dinh vd binh thiic van ban nhu 
Viet Nam, tuy nhien, trdn thgc td, sg tdn tai 
cua bai trudng hgp nay la bien hiru '̂'. Chiing 
tdi cho rang, sd dT nhu vay la vi TTHG la 
mdt thda thuan hoan toan ddc lap vdi hgp 
ddng thuong mgi giiia cac bdn nen su tdn tai 
ciia nd la trong bay ngoai hgp ddng thuong 
mai khdng anh hudng gi den hieu luc ciing 
nhu tinh rang budc cua TTHG. 

TTHG la can nguydn ciia ca quy trinh 
hda giai thuong mgi, vi cac bdn khdng the 
mang tranh chap ddn cay nhd co quan boa 
giai giai quydt neu giiia cac ben khdng tdn 
tgi mdt TTHG phu hgp. TTHG trudc hdt la 
mdt thda thugn dan su dgc biet, ndn ciing nhu 
tdt ca mgi thda thuan dan su khac, TTHG 
tuyet ddi thugng tdn tinh than tu do thda 
thuan cua cac ben. Vi le do, trong cac van 
ban phap luat ve hda giai cua ca Viet Nam va 
Diic, khdng bao bam nhiing quy dinh cu thd 

nham didu chinh ndi dung va hinh thiic cua 

TTHG. Didu nay tao didu kidn dd cac bdn 

phat huy tdi da su chii dgng va thidn cbi cua 

minh khi thidt Igp TTHG. Mgc du HGTM, 

vdi tu each la mdt dich vu giai quyet tranh 

chdp, da dugc mdt sd td chiic tu nhan, dien 

hinh la cac trung tam trgng tai, tridn khai tu 

khoang 10 nam nay d nude ta, nhung thuc td 

sd lugng vu vide dugc giai quydt bang hda 

giai it hon nhidu so vdi trgng tai. Chiing tdi 

by vgng rdng, nhihig kinh nghiem ciia phap 

lugt Diic vd HGTM ndi chung, ciiag nhu 

TTHG ndi ridng, se phan nao huu ich cho 

vide thidt lap mdt he thdng HGTM hieu qua 

va ngay cang tiem can vdi nhiing chuan muc 

HGTM trdn thd gidiH 

HOAN THIEN CAC CHE TAI DE... 
(Tiip theo trang 40) 

ra dugc nhiing thdng tin chiing minh nhiing 
tai san cd dugc la hgp phap, thi co quan cdng 
td se khdi kidn vu an dan sg dd chuyen giao 
tai san da cd dugc cho Nha nude (Lugt nay 
bat ddu thi hanh tir ngay 3/12/2012). 

- O Singapore, Dieu 165 Bd luat Hinh 
sg nam 2007 quy dinh: vdi loai tai san Idn 
hon TS,TN da kd khai hoac cd TS,TN tang 
them ma ngudi ke khai khdng giai trinh dugc 
mgt each hgp ly vd ngudn gdc thi ngudi ke 
Idiai "se bi phat tii ddn 2 nam, phat tidn hogc 
ca hai hinh phgt". 

- 6 Trung Qudc, Didu 395 Luat Hinh 
su nam 2011 quy dinh: Bdt ky cdng chiic 
nao cd tai san hogc chi tieu ro rang vugt qua 

thu nhap hgp ^hap, ndu cd su khac biet thi 
cd thd bi yeu cau giai thich vd ngudn gdc tai 
san ciia ngudi do. Ndu cdng chiic khdng thd 
giai thlcb dugc ve ngudn gdc hop phap cua 
tai san, thi phdn tai san vugt qua thu nhap 
hop phap cua hg se bi coi la tai san bat hgp 
phap, va bi phat tii ddn 05 nam hoac cai tgo 
khdng giam giii va tai san vugt qua thu nhap 
hgp phap se bi tich thu. 

Trd Igi du thao Luat PCTN (siia ddi) 
cua chiing ta, theo chiing tdi, tai san bdt minh 
(trong dd chu yeu la tai san tham nhiing) thi 
phitang dn tot nhdt, khd thi nhdt Id phdi sung 
cong (cho du cd thd phai siia ddi, bd sung 
mdt vai didu ciia Bd luat Td tgng hinh su, 
Bg lugt Td tgng dan su... song vide nay hoan 
toan trong tdm tay cua co quan Igp phap)B 

33 Co thS cham chudc gpi Id "hpp dong hda giai" 
34 Xem, Hess/Pelzer, Mediation in Germany: Finding the Right Balance between Regulation and Self-Regulation, 

Esplugues/Maiquis (chii biSn), New Developments in Civil and CommercialMediation, Sponger, 2015, p. 296. 
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