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Tom tat: 
Thong thucmg, quy trinh to tung trong tai se duoc ket thiic thong 
qua viec Hpi dong Trpng tai tuyen mpt phan quyet trpng tai, trong 
do neu ro cac quyen va nghTa vu ma cac ben phai thuc hien The 
nhuTig, 6 mpt so quoc gia, vol dac thii rieng, thay vi cong nhan 
phan quyet cua Hoi dong Trpng tai, lai cho phep cac ben tranh ch§p 
duac tir minh quyet dinh ve cac npi dung cua vu tranh chap. Phan 
quyet trpng tai dugc cac ben tu quyet dinh thong qua each thuc 
nhu vay dupc gpi ia "phan quyet trpng tai phi chinh thiic" (lodo 
irrituale). Italia iing hp phan quyet trong tai phi chinh thuc, trong 
khi da phan cac nuoc khac, dien hinh la Piic, hoan toan khong 
chap nhan loai hinh phan quyet trong tai nay. 

Abstract 

Normally, the arbitration proceedings shall cease in the event 
that the arbitral tribunal renders an arbitral award, which declares 
legitimate rights and obligations of parties to the dispute. 
Nevertheless, several jurisdictions, based on their own specific 
legislations, allow parties to decide on the content of the dispute 
without the rendenng an award of the tribunal. Such awards made 
in those cases have been called "free award" (or lodo irrituale in 
Italian language). Italia has been the leading country that supports 
and encourages free award, while others, including Germany, 
totally refuse this type of arbitral award. 

1. Nhung van de co ban ve phan quyet 
trong tai phi chinh thfrc 
1.1. Quan niem cua Italia vi phdn quyit 
trpng tdi phi chinh thirc 

Td tung trpng tai la mdt quy trinh td 
tyng tu, hoan toan thuang tdn sy thda thuan 
ciia cac ben tranh chap. Cac ben tranh chip, 
tiiy theo nhu cau va nguyen vpng ciia minh. 

S6 5(381)T3/2019 



KINH NGHIEM QUOC TE 

cd quyen thda thuan ve tat ca cac van de, cac 
budc Cliatoan bd quy trinh td tung. Cd mdt 
nguyen tac dupe thuc tien trpng tai thuong 
mai qudc te ap dimg rdng rai ciing nhu dupc 
ghi nhan ro rang trong phap luat trpng tai 
ciia cac nude dd la: cdc ben hodn todn duac 
quyen thda thuan ve ndi dung vu tranh chdp 
cua chinh minh.^ Co quan giai quyet tranh 
chkp, tue Hdi ddng Trpng tai (HDTT)', se 
ghi nhan mdt each cu the tat ca nbiJng su 
thda thuan ciia cac ben ve ndi dung vu tranh 
chap trong mot phan quyet trpng tai, gpi la 
"phan quyet ddng thuan" (agreed award hay 
consent award)-. Phan quyet ddng thuan cd 
gia trj phap ly va cd kha nang thi hanh rndt 
each hoan toan nhu phan quyet toan phan^ 
va phan quyet timg phan''. 

Quy trinh td tung trong tai ket thuc vdi 
viec HDTT ra mdt phan quyet, cd bieu luc 
rang budc va chung tham nhu ban an ciia 
Tda an, la bet sue pho bien va dupc du lieu 
trong phap luat trpng tai cua tat ca cac qudc 
gia tren the gidi. The nhung, d Italia^ lai cd 
hai quan niem khac nhau ve quy trinh td tung 
trpng tai. Theo dd, quy trinh trpng tai ma cae 
ben lya chpn cd the roi vao mot trong hai 
tinh hudng hoan toan rieng biet la quy trinh 
trpng tdi chinh thuc {arbitrato rituale) va 
quy trinh trpng tdi phi chinh thirc {arbitrato 
irrituale). Quy trinh trpng tai ehinh thuc 
la quy trinh td tyng trpng tai thdng thudng 
dupc ap dung rdng rai tren toan thi gidi. 
Theo quy trinh nay, trpng tai, ddng vai trd 
la cac tham phan tu, se ban hanh mot hoac 

nhieu phan quyet ve ndi dung vu tranh chap, 
phan quylt nay mang gia tri chung tham va 
rang budc cac ben nbu la ban an cua Tda an. 
Ngupc lai, quy trinh trpng tai phi chinh thue 
khdng dan din vice ban hanh phan quyet ciia 
CO quan trpng tai. Trong qua khir, phap lu§t 
Italia chi xem trpng tai phi chinh thuc nhu 
la mdt binh thiie tap quan giai quylt tranh 
chap^. Tuy nhien sau dd,_ Luat Trpng tai 
Italia da quy dinb r4t eu the hinh thirc trpng 
tai nay. Dii van cdn cd nhieu each hieu khac 
nhau giira cac luat gia Italia ve ndi dung va 
each thirc dp dung quy trinh trpng tai phi 
chinh thirc, nhimg cae luat gia deu ddng y 
rang, quy trinh trpng tai phi chinh thiic la 
quy trinh hodn todn dua tren su chu ddng 
cua cdc ben, vd chinh cdc ben, chu khdng 
phdi HDTT, mdi Id ngudi thiet lap nenphan 
quyet trgng tdi nhdm gidi quyet tranh chdp. 
Phdn quyet duac thiet lap dua hodn todn 
vdo y chi cua cdc ben vd trpng tdi chi ddng 
vai trd Id ngudi chimg kien su thda thudn 
duac goi Id phdn quyet trong tdi phi chinh 
thiec (PQPCTy. 

1.2. So sanh phdn qu^et trpng tdi phi chinh 
thiirc vdi phdn quyit ddng thuan vd thoa 
thuan hoa gidi thdnh 

Diem gjdng nhau co ban giiia PQPCT 
va phan quyet ddng tbiian la d cbd, ca hai 
loai phan quyet nay deu hinh thanh tir y 
ehl tuyet ddi thdng qua sy thda thuan cua 
cac ben. HDTT ehi giup eae ben bieu dupe 
nguyen vpng cua ddi phuang va mang cac 
ben lai vdi nhau, chii HDTT tuyet ddi khdng 

Trirdng hgp tranh chap dugc giai quyet thong qua nipt trong tai vien duy nhat duac ap dung hoan toan tuong tu. 
Ve phan quyet dong thuan va viec thi hanh loai phan quyet nay, xenr Yaraslau Kryvoi/Dmitry Davydenko, Consent 
Awards in International Arbitration' From Senlement to Enforcement, Brooklyn Journal of International Law Volume 
40, Issue 3, Article 3, 2015, tr. 827 - 868 
Phan quyet toan phan (hill award) giai quylt toan bo noi dung vu tranh chap. 
Phan quyet timg phan (partial award) giai quyet mgt phan n$i dung vy tranh chap. 
Chi CO Italia 
Phap luat nuac nay khong ghi nhan trong tai phi chinh thiic nhu la mpt phuong thiic minh thi ben c^nh trgng tai chinh 
thuc Bang chung la phap luat trong tai ciia Italia nam 1994 (siia d6i nam 1997) khong de cap bat ky diSu khoan nao 
trpng tai phi chinh thiic, xem' Reisman/Craig/P ark/Pauls son, International Commercial Arbitration. Cases, Materials 
and Notes on the Resolution of International Business Disputes, Nxb. The FoundaUon Press, 1997, tr. 327-346. 
Dign hinh nhdt la vSn d6 lieu rSng toan bp cac dilu khoan ciia Thien VIIl Quyen fV B<> luat T6 tung dan sir Italia c6 
dirpc ap dung cho tfl lung trpng tai phi chinh thiic hay khflng'', xem: Valerio Sangiovanni, Arhitrato irrituale e regole 
procedurali nel nouvo dintto italiano (Free arbitt^tion and procedural rules in the new Italian law), ASA Bulletin, 2008, 
Issue 4, tr. 688-698. 
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dya v^p su nhan thiic va xem xet cua chinh 
miiih dl ban hanh mdt phan quylt trong tai. 
The nhung, dilm khac biet giiia PQPCT va 
phan quyet ddng thuan la rat rd rang. NIU 
nhu d phan quyet ddng thuan^ HDTT phai 
ban hanh mdt phan quylt libam hien tbuc 
hda sy thda thuan eua cac ben, thi trong 
PQPCT vdn dl lai khac hoan toan. Trong 
PQPCT, HDTT clii xuk hien nhu la "ngudi 
lam chimg" cho_ nhimg su thda thuan cua 
cac ben tranh ehSp, HDTT hoan toan khdng 
cd tham quyen ban hanh mdt phan quyet 
trpng tai. 

Du hoan toan khac vdi phan quyet 
ddng thuan, nhung PQPCT va thda thuan 
hoa giai thanh (TTHGT) lai cd nhieu diem 
tuong ddng .̂ Khae vdi trpng tai, quy trinh 
ma HDTT ddng yai nhiing tham phan tu 
dung ra giai quyet tranh chap eho cac ben 
hoa giai la mdt bien phap giai quyet tranh 
chap hoan toan tiiy thudc vao sy thien 
chi eiia cac bSn tranh ,chap. Cac ben tranh 
chip sg la ngudi quyet dinh cho su thanh 
cong cua hda giai thdng qua viec thiet lap 
TTHGT ,̂ cdn boa giai vien chi cd nhiem vy 
giiip cac ben thau hieu yeu cau cua ben kia 
va giiip cac ben tim ra tieng ndi chung. Hda 
giai vien tuyet ddi khdng cd tham quyen ban 
hanh mdt van ban mang tinh rang budc va 
chung tham nhu trpng tai. Cd the thay rang, 
ca PQPCT va TTHGT diu do chinh cac ben 
chu ddng thiet lap, co quan giai quyet tranh 
chap la trpng tai (tire HDTT) va hda giai chi 
dong vai trd hd trp va giup eac ben dat dupc 
nhiing su thda thuan nham giai quyet ndi 
dung vy tranh chap. 

Phap luat Italia quan niem rSng, 
PQPCT da ghi nhan rat ro sy ddng thuan eua 

cae ben ve viec giai quyet ndi dung vu tranh 
chip, vi vay hinh thire phan quyet nay hoan 
toan ed gia tri rang bupc eac ben'". Theo quy 
dinh cija Dieu 825 Bd luat Td tung dan su 
Italia, cae ben cd the nop phan quyet trpng 
tai tai Tda phiic thkm khu vye noi ma phan 
quyet dupc lap de yeu cau Tda an cdrig nhan 
va cho thi hanh". Neu mdt phan quyet trpng 
tai nude ngoai dupc thiet lap̂  theo phuang 
thiic phi chinh thiic, phan quyet nay se dupc 
Tda an phuc tham khu vuc'^ ciia Italia dam 
bao thi banh nhu la mpt phan quyet chiiih 
thirc thdng thudng theo tinh than ciia Dieu 
839 va 840 Bd luat Td tung dan su. 

2. Thvc tien cong nhan va cho thi hanh 
phan quylt trong tai phi chinh thuc tai Due 

Nhilu nam trudc day, Tda an Diic da 
timg ddi mat vdi yeu eau edng nhan va cho thi 
hanh PQPCT tai Diic. Theo dd, mdt PQPCT 
duoc cac ben thdng nhat thdng qua tai 
Genova (PQPCT Geneva) ngay 10/5/1976 
dua tren ca sd thda thuan giiia mdt doanh 
nghiep Due (Ag) va 18 doanh nghiep khac 
ve van de doanh nghiep Diic ddng y thuc 
hien nghia vu tra np cho viec tai bao hiem 
ciia 18 doarih nghiep kia. The nhung, sau dd 
doanh nghiep Ag cua Diic tir ehdi thuc hien 
nghia vu cua minb^ dieu nay lam 18 doanh 
nghiep tai bao hiem ciing thdng nhat cu 
Cdng ty bao hiem E lam dai dien va mang 
PQPCT Genova giira eac ben den yeu cau 
Tda an Diic cdng nhan va cho thi hanh. Sau 
khi Tda sa tham va Tda phiic tham tir ehdi 
thi banh PQPCT Genova nay, Tda Tu phap 
Lien bang cua Diie (Bundesgerichtshof) da 
nhan dupc yeu cau xir giam ddc tham ciia 
Cdng ty bao hiem E. Tda Tu phap lien bang 
da lap luan nhu sau'̂ : 

Marike Paulsson, The 1958 New York Convention in Action, Nxb. Kluwer Law Intemational. 2016, tr 85. 
Le Nguyin Gia Thien/Nguyen Thi Thiiy Linh, Hoa giai thuong mai va thi hanh thoa thuiin hoa giai thanh a Cong hoa 
Lien hang Diic, Tap chi Dan chu va Phap luat. Bo Tu phap, 2018, S6 5 (314), tr. 46 va ti^p theo. 
Valerio Sangiovanni, tldd, tr. 692. 
PQPCT mu6n duoc thi hanh thi phai duac Toa an cong nh?Ln, trong khi phan quygi chinh thiic thi co thi thi hanh ngay, 
xem GJanlucaBuoro, Drafting Arbination Clauses and Arbitration Agreements Governed by Italian Law Intemational 
In-house Counsel Journal. Vol 2, No. 5,2008, tr, 795. 
Toa in CO thSm quyen la Toa phiic thSm khu vuc nai ben phai thi h^nh cu tni ho^c Tfla phiic thSm khu vuc Roma (nlu 
khong xac dinh duac noi cu tni cua b6n phai thi h^nh hoSc ben phai thi hanh khflng cu tru tai Italia) 
Phan quyit BGH, Urteil 8/11/1981 HI ZR 42/80. 

, NGHitH eiry I C- l 
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- Ve tinh chdt hap ddng cua PQPCT 
Genova 

PQPCT Genova duoc thiet lap hoan 
toan dya tren sy ung thuan va thdng nhat y 
kien ciia cac ben tranh chap. Vai trd cua ca 
quan trpng tai ehi la hd trp va mang cae ben 
lai vdi nhau. Trpng tai khdng ban hanh bat 
ky mdt phan quyet nao dua tren tham quyen 
tai phan ciia minh. Vi dupc thiet lap can 
cii vao sy hop y cua cac ben, nen PQPCT 
Genova mang day dii tinh chat cua quan be 
hpp ddng, vdi npi dung la cac thda thuan ve 
quyen va nghia vu eua cae ben phat sinh sau 
kbi td tyng trpng tai phi chinh thiic ket thiie. 
PQPCT Genova rang budc cae ben va cac 
ben CO nghTa vu phai thye bien nhirng gi da 
cam ket. 

-Ve khd ndng cdng nhdn vd cha thi 
hdnh tgi Due 

Tda Tu phap lien bang nhan dinh rang, 
mac dii hpp ddng giiia cae ben dupe ky vao 
6/1965, nhimg khi yeu cau cdng nhan va 
cho thi hanh PQPCT dupe mang den trudc 
cac Tda an Diic thi ca Diic va Italia deu da 
trd thanh thanh vien chinh thiic''' ciia Cdng 
udc Lien hiep qudc ve Cdng nhan va cho 
thi hanh phan quyet trpng tai nude ngoai'^ 
(Cdng udc New York) va Cdng udc nay da 
cd hieu lyc hoan toan tren lanh thd eua Due 
va Italia'^, do do viec edng nhan va cho thi 
hanh PQPCT Genova phai dupe xem xet 
trong khudn khd ciia Cdng udc New York. 

Theo 5 ngdn ngii chinh thiie ciia Cdng 
udc New York la Anh, Phap, Nga, Trung va 
Tay Ban Nha thi trpng tai dupe hieu nhu la 
mdt thiet che tu nhan mang tinh tai phan, 
CO quan nay cd tham quyen tu phap nbu 
mdt tda an trong viec ban banh ra mdt phan 

quyet rang budc va cd gia tri phap ly nhu 
ban an cua mdt tda an. Vi le do, viec cac 
ben cung nhau thda thuan ve cac ndi dung 
cua vu tranh chip, ciing nhu ve cac quyen 
va nghTa vu nham giai quyet tranh chap ma 
khdng dupe cq quan trpng tai ghi nhan trong 
mdt phan quylt dong thuan thi se khdng roi 
vao pham vi dilu chinh eiia Cdng udc New 
York. 

PQPCT chi la san pbSm dac thii va 
ca biet cua nen phap che Italia, ben eanh dd 
ciing cbi ed Italia thira nhan bieu lyc va kha 
nang thi hanh PQPCT", trong khi cac qudc 
gia khac, bao gdm Diic, tuyet ddi khdng iing 
hd van de nay. Neu Tda an Diie edng nhan 
va cho thi hanh PQPCT Genova thi coi nhu 
Tda an Due da dem cac tieu chuan ciia Italia 
ve viec cdng nhan va cho thi hanh phan quyet 
trpng tai nude ngoai ap vao nen phap che 
Dire, dieu nay la hoan toan khdng hop ly. 
Hon niia dieu nay edn trai vdi tinh thari eiia 
chinh Dieu III Cdng udc New York, vdn di 
trao toan quyen cho cac qudc gia thanh vien 
trong viec thiet lap cac co che, quy trinh de 
cdng nhan va cho tbi hanh phan quyet trpng 
tai nude ngoai, mien la cac quy trinh, co che 
nay khdng vi pham nhiing tieu ehuan co ban 
duoc neu ra trong Cdng udc. 

Dya vao eac can eii khdng cdng nhan 
va cho tbi hanh theo tinh than eua Cdng 
udc New York tbi PQPCT Genova da pham 
vao Dieu V(l)(e) ve tinh hieu luc ciia phan 
quyet. Tda Tu phap tdi cao nhan dinh rang, 
PQPCT Genova dupc binh thanh tren sy thda 
thuan eua cac ben tranh chap, do dd chi rang 
budc cae ben tranh chap ma khdng cd hieu 
lyc thi hanh nhu mdt phan quyet trpng tal'^. 
Hon niia, ea Cdng udc chau Au vl Trpng 

14 Lanlugtla30/6/1961 va31/l/1969. 
15 Dupc thflng qua t^i New York ngay 10/6/1958, co hieu lire tir ng^y 7/6/1958. Tinh din mua Ihu 2017, Cong uoc New 

York da thu hiit su gia nhap ciia 159 quoc gia va viing lanh tho tren thi giai, thanh vien men nhdt la Sudan. 
16 Lanluatla28/9/196] va 1/5/1969 
17 Ngay ca cac Toa an tai viing nfli tigng Italia ciia Thuy Sy, vfln chiu anh huong manh me ciia van hoa phip ly Italia, 

ciing khong hoan toan iing ho cac yeu cau cong nhan va cho thi hanh PQPCT, xem: Andrea Bonomi/Elza Reymond-
Eniaeva, Interpretation and Application of the New York Convention in Switzerland, trong George A. Berraann (chii 
bien), Recognition and Enforcement of Foreign Arbitral Awards' The Interpretation and Application of the New York 
Convention by NaUonal Courts, Nxb. Springer, 2017, tr 914. 

18 Tiic phan quyet dong thuan. 
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tai Thuang mai qudc tl'^ va Hiep djnh Cdng 
nhan va cho thi hanh lin nhau cac ban an 
ciia Tda an giiia ItaHa va Dire cflng khdng cd 
quy diiih nao lien quan din PQPCT. Tda Tu 
phap tdi cao dii khdng true tiep cdng nhan 
PQPCT Genova nhung vSn md ra cho ben 
dupc thi hanh "mdt eon dudng vdng" thdng 
qua kha nang "cdng nhan kep". Theo dd, 
neu PQPCT Genova nay dupc mdt Tda an 
eua Italia, cu thi la Tda Phiic thkm khu vyc 
Genova, edng nhan trudc dd thi cac Tda an 
Diic se ehap nhan cdng nhan va cho tbi hanh 
theo tinh than ciia Hiep dinh Cdng nhan va 
cho thi hanh lin nhau eac Isan an cua Tda an 
giiia Italia va Dire. 

3. M6t sd binh luan va ggi y cho Viet Nam 
3.1. Mpt sd binh luan 

Tinh chat rang budc va chung tham 
eua PQPCT la yeu td quyet dinh den kha 
nang cd the cdng nhan va cho thi hanh ciia 
loai hinh phan quyet nay. Phap luat Italia 
iing hd tinh rang budc va chung tham cua 
PQPCT du rang loai binh phan quyet nay cbi 
dua tren su ddng thuan ciia cac ben. Ngupc 
lai, ehinh vi PQPCT chi dupe thiet lap thdng 
qua sy thda thuan cua cac ben tranh chap 
ma khdng dupc co quan trpng tai ghi nhan 
thanh indt phan quyet ddng thuan nen Tda 
ail nhieu nude, ma cy the la Diic, khdng 
ddng y thi hanh cac phan quyet nay. 

Viec tim ra mdt mau sd ehung cho 
viec cdng nhan va cho thi hanh phan quyet 
trpng tai nude ngoai tai cac nude khac nhau, 
nhu trudng hpp nay la Italia va Diie, la dieu 
khdng de dang. Vi Cdng udc New York, vdi 
tu each dieu ude qudc te huu hieu nhat trong 
ITnh vyc trpng tai thuong mai qudc te ndi 
chung "̂, chi thiet lap nbiiiig tieu chuan san 
CO ban de mdt phan quyet trpng tai nude 
ngoai cd the dupc cdng nhan va eho thi hanh. 
Cdn quy trinh cu the va cac budc de cdng 
nhan va cho thi hanh mdt phan quyet trpng 
tai nude ngoai khdng dupe Cdng udc New 
York du lieu. Cac nen phap chi khac nhau, 

vdi nhung quan diem lap phap dac thu, se cd 
eac quy dinh rieng biet nham bien thuc hda 
tinb than iing hd trpng tai (pro-arbitration) 
va iing hd viec thi hanh phan quyet 
(pro-enforcement) ciia Cdng udc New York. 

Chiing tdi cho rang, viec Tda Tu phap 
tdi cao cua Diic khdng cdng nhan va cho thi 
hanh PQPCT dupc ISp tai Genova la mdt 
quyet dinh dung, vi cae ly do sau: 

(i) PQPCT ve mat ban chat cbi cd 
gia tri phap ly nhu mdt thda thuan hda giai 
thanh, mdt van ban chi rang budc chinh cae 
ben tranh chap chu khdng the cd hieu lyc 
chung tham 'va cd the cho thi hanh nhu mdt 
phan quyet ddng thuSn dupc. 

(ii) Quyen tu phap cua mdi qudc gia, 
nhu trong trudng hop nay la quyen tii ehdi 
cdng nhan va cho thi hanh PQPCT ciia Tda 
Tu phap tdi cao, la bat kha xam pham. Tda 
an Diic cd toan quyen quyet dinh ve nhimg 
vu viec ma minh ddi mat, cung nhu cd quyen 
dua ra nhung nhan djnh, lap luan lien quan 
den vu viec dang thu ly, Viec budc cac Tda 
an Diic phai tuan theo triet ly va thuc tiln 
cua Tda an Italia ve viec cdng nhan va cho 
thi hanh PQPCT la dieu hoan toan bat kha 
tbi, vi vdn dT dieu nay la bat hop ly. 

Phan quyet eiia Tda Tu phap tdi eao 
Diic da md ra cho ben dupc thi hanh "mdt 
eon dudng vdng" thdng qua kha nang "cdng 
nhan kep" PQPCT. Cdng nhan kep cd nghia 
la, neu ben dupe thi banh trudc bet mang 
PQPCT Genova den cho Tda Phiic tham 
khu vuc Genova cdng nhan, sau dd lai mang 
PQPCT Genova ciing vdi quyet dinb cdng 
nhan ciia Tda Phiic tham khu vuc Genova den 
yeu eau Tda an Diic xem xet cdng nhan va 
cho thi hanh thi Tda an Diic cd the cdng nhan 
va cho thi hanh PQPCT thdng qua viec cdng 
nhan va cho thi hanh quyet dirih cdng nhan 
PQPCT cua Tda Phiic tham khu vyc Genova. 
Thi nhimg, dd la vien canh trudc day, bdi tir 
nam 2009 trd ve sau, Tda Tu phap tdi cao da 
khdng cdn ung hd viec cdng nhan kep nay 

19 Dugc thflng qua tai Geneva ngay 21/4/1961. Cflng uoc nay co 32 thanh vien, bao gom hau het cac quflc gia chau Au va 
mot vai nuoc ngoai chau Au nhu Cuba va Burkina Faso. 

20 Mauro-Rubino Sammartano, Intemational Arbitration: Law and Practice, Kluwer Law International, 2001, p. 943 
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nira-'. Ly do Tda Tu phap tdi eao doan tuyet 
vdi viec cdng nhan kep la dô :̂ 

(i) viee cdng nhan kep ehl phu hpp vdi 
cac nude common nhu Hoa Ky, tieu chuan cdng 
nhan ciia Hoa Ky khdng the ap dat len Due; 

(ii) viec cdng nhan kep tao ra su lan tranh 
tham chi la vd hieu hda Cdng udc New York; 

(iii) cdng nhan kep tao nen sy phiic 
tap, phan tan trong viee cdng nhan va cho 
tbi hanh phan quyet trpng tai tai Dire. 

Vi vay, cd the ket luan rang, trong 
bdi eanh hien tai, PQPCT (lodo irrituale) se 
khdng the dupc cdng nhan va cho thi hanh 
tai Diic bang ca binh thiic cdng nhan thdng 
thudng va cdng nhan kep. Cac ben tham 
gia vao td tung trpng tai bat budc phai trinh 
ra trudc co quan tu phap ciia Diic, ma cu 
the la mdt Tda Phiic tham khu vyc cd tham 
quyen, mpt phan quyet trpng tai. Phan quyet 
nay phai do co quan trong tai ban hanh, giai 
quyet toan bd hoac mdt phan ndi dung vu 
tranh ehap hoac phan quyet ghi nhan cy the 
nhung su thda thuan cua cac ben ve viec giai 
quyet npi dung cua tranh chap. 

3.2. Gpimffcho Viet Nam 
PQPCT la san pham dae thii eua phap 

luat trpng tai Italia va dupc nen phap che nay 
bet siic ling bd. Nguae lai, phap luat Diic 
khdng he tan thanh van de nay va nhu minh 
chung tir phan quyet ciia Tda Tu phap tdi 
cao Diic, PQPCT se khdng the dupc cdng 
nhan tai Due. Trong bdi eanh md rpng giao 
thuong qudc te hien nay ciia Viet Nam, dac 
biet la khi Hiep dinh Thuong mai ty do Viet 
Nam - Lien minh chau Au (EVFTA) sap 
dupc thdng qua, viee mdt doanh nghiepViet 
Nam ky ket hpp ddng thuong mai qudc te 
vdi cac doanh nghiep Italia va Diic la dieu 
bet siic binh thudng. Trong cac hpp ddng 
ky vdi doanh nghiep Diie, trudng hop ve 
PQPCT se khdng tdn tai vi cac luat su tu 
van cho doanh nghiep Dire se khdng bao gid 
hudng den viee giai quyet bang trpng tai phi 
chinh thuc. 

Ngupc lai, neu ddi tac cua doarih 
nghiep Viet Nam la mdt doanh nghiep Italia 
thi su xuat hien cua dieu khoan PQPCT, la 
hoan toan hien huu. Bdi vi, neu dia diem 
trpng tai la Roma, Milano, Napoli, Torino, 
Palermo... hay Genova nbu trong an le da 
trinh bay, thi cac PQPCT dupc thiet lap nham 
giai quyet tranh chap giiia doanh nghiep Viet 
Nam va,doanh nghiep Italia se dupc cac Tda 
Phiic thIm khu vyc dat tai cac thanh phd nay 
cdng nhan va cho thi hanh. Vay, can phai 
toan tinh xem doanh nghiep Viet Nam ed 
nen ddng y tham gia vao cac quy trinh ttpng 
tai phi chinh thiic hay khdng? Ben canh do, 
eho din nay, cac tda^an Viet Nam chua timg 
giai quyet cac yeu cau cdng nhan va cho thi 
hanh phan quyet trpng tai phi chinh thiic. Vi 
the, neu mdt PQPCT dupc rnang den trudc 
eac tda an Viet Nam thi lieu rang tda an Viet 
Nam cd nen cdng nhan hay khdrjg? Tda an 
Viet Nam se cdng nhan true tiep PQPCT 
bay cdng nhan quyet dinh ciia Tda an Italia 
vl viec cdng nhan PQPCT (hinh thiie edng 
nhan kep)? 

Chung tdi cho rang, nhiing lap luan 
cua Tda Tu phap tdi cao Diic ve viec khdng 
cdng nhan va^cho thi hanh PQPCT la xae 
dang va cd the mang lai nhieu gia tri tham 
khao hiiu ich cho Viet Nam. Do do, de viee 
edng nhan va eho ,thi hanh dien ra thdng 
nhat, tranh nhirng van de phap ly nay sinh va 
dam bao dimg tinb than ciia Cdng udc New 
York, Viet Nam khdng nen cdng lihan va cho 
thi hanh "cac PQPCT. Vl mat ky thuat, khi 
mdt doanh nghiep Viet Nam ya mpt doanh 
nghiep Italia soan thao hop ddng cd de cap 
den dieu khoan giai quyet tranh chap thi nen 
quy dinh rd rang, tranh chap giiia cac ben 
dupc ̂ iai quyet bang mdt ea quan trpng tai 
cy the va cac ben khdng ap dung hinh thiie 
trpng tai phi chinh thiic cung nhu PQPCT 
Day la bien phap nham tranh nhuiig_ rac rdi 
phap Iy khdng dang cd vi phan quylt trpng 
tai khi dupc ban hanh theo budng thdng 
thudng hoan toan ed the dupc cdng nhan va 
cho thi haph mpt each thuan lpi tai cac Tda 
an Italia lan cac Tda an Viet Nam • 

21 Phdn quyet BGH, Urteil 2/7/2009IX ZR 152/06. 
22 Le Nguyin Gia Thien, Vln Ak "cflng nhan kep" ph^n quyit ci 
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